Summary of the Constitutional Law 6/2002 of the 27th June of Political Parties
Introduction:

No previous constitution in Spain had included a right to form political parties, and the coalition that drafted the 1978 Constitution took great care to dedicate a specific provision, article 6 to guarantee this right. Article 6 states “political parties are the expression of political pluralism and the manifestation of the will of the people, and they are the basic instrument of political participation. Their creation and the exercise of their activities are freely permitted to the extent that they respect the Constitution and the law”. The last paragraph of the article 6 requires that the internal structure and workings of political parties be democratic, yet the article does not address the dissolution of parties that do not conform to democratic standards.

A law pertaining to political parties was passed following adoption of the Constitution: Ley 54/1978 de derechos políticos, is mainly concerned with the process by which parties may be constituted. Other provisions regarding political parties are found scattered throughout electoral law, criminal law and the rules relating to party funding.

The new law:

The new law on political parties (Ley Organica de Partidos Políticos) has thirteen articles grouped in four chapters. It contains provisions amending article 2 of the elections law (Ley Orgánica de Régimen Electoral 5/1985 de 15 de junio) and art. 61 of the Judiciary law ( Ley Orgánica del Poder Judicial 6/1985 de 1 de julio).

Chapter I comprising articles 1-5 affirms “the right to create, join, and participate in political parties and sets out the requirements for inscribing as newly created party in the register”. Article 1 restates the content of article 6 of the Constitution emphasizing freedom of association and minimizing the ability of state to interfere in private associations. However, it adds new restrictions: art 2(1) limits the capacity to create political parties by excluding those who have been convicted of certain offences and article 3(1)  prevents the adoption of a party name that in any way recalls that of a previously banned party.

Article 5 simply consolidates existing law by providing that the criminal division can at the request of the public prosecutor declare illegal and suspend any party that has as an association committed a criminal offence from he moment of its constitution and inscription.

The most notable innovations are contained in chapter II articles 6-9. Article is particularly important. Article 9 lists the activities that allow a declaration of illegality to be made against a party. It reiterates the freedom of parties to conduct business to the extent that their activities “respect democratic principles and human rights”. Parties will be considered to have violated these principles when they have repeatedly exhibited any of the types of behaviour listed in the subsections of paragraph 2. These include: “a) violating fundamental rights by promoting, justifying, or excusing attacks on the life or dignity of the person or the exclusion or persecution of an individual by reason of ideology, religion, beliefs, nationality, race ,sex, or sexual orientation; b) encouraging or enabling violence to be used as a means to achieve  political ends or as a means to undermine the conditions that make political pluralism possible; and c) assisting and giving political support to terrorist organizations with the aim of subverting the constitutional order”.

Paragraph 3 further defines these types of behaviour as comprising certain forms or conducts, such as: a) giving express or tacit  political support to terrorism, and thus legitimizing terrorist actions by seeking to minimize the importance of human rights and their violation; b) creating a culture of confrontation linked to the actions of terrorists and thereby seeking to intimidate, deter, neutralize, or socially isolate anyone who opposes such actions, forcing them to live with the daily threat of coercion and fear and depriving them of the fundamental rights of freedom of expression and participation in public life; c) including regularly in its directing bodies and on its electoral lists persons who have been convicted of terrorist crimes and who have not publicly renounced terrorist methods of “double militants”  (i.e. those who also belong to groups with links with terrorist groups), except where there attempts by the party to expel or discipline such persons; d) using in  an official way symbols , slogans, or other representational elements that are normally identified with a terrorist organization; e) conceding to a terrorist organization or to those who collaborate with one the same rights and prerogatives that electoral  law concedes to parties; f) collaborating habitually with groups that act systematically in accordance with terrorist or violent organizations or that protect and support terrorism and terrorists; g) giving institutional support, administratively or economically to any of the groups mentioned in the preceding subparagraph; h) promoting, giving cover to, or participating in activities that have as their objective rewarding, paying homage to, or honouring violent or terrorist actions and those who commit or collaborate with them and I) giving cover to actions that socially intimidate, coerce, or disrupt public order and that are linked to terrorism violence.  

Chapter II sets out the procedure by which the government mat apply for an order to have a political party declared illegal. Article 10(2) repeats the requirement that the activities described in article 9 must have occurred “repeatedly and systematically” for the court to make the order. Paragraph 4 states that where the party has committed “criminal offences” the competent court is still the criminal court but where the party has violated the “prerequisites of democratic structure and function” laid out in articles 7 and 8, or has “repeatedly” engaged in activities listed in article 9. The matter will be resolved by a special chamber of the Supreme Court (Tribunal Supremo).

The separation of jurisdiction in article 10 makes then a distinction between acts that are illegal in themselves (e.g. acts of violence)  and those that normally would be regarded as lawful exercises of freedom of speech but, if exercised as a part of party policy render that organization vulnerable to a declaration of illegality.

According to article 11. The government and the national prosecutor have standing to apply for an order banning a party at the request of either the Congress or the Senate. Once presented with an application the special branch must then advise the party in question of the case against it, and the latter, in turn, has eight days to respond. Once this period is up, the special branch may allow the case to be presented, and if does the defendant have twenty days in which to respond. While the trial is in progress, the court can order temporary suspension of the party’s activities until the decision is reached. Such interim decisions are not subject to appeal, notwithstanding the defendant’s ability to make an application to the Constitutional Court for a declaration that there has been a violation of fundamental rights guaranteed by the Constitution.

The Second Additional Disposition of the law has added a new section 4 to article 44 of  Constitutional law 5/1985 of the General Electoral Regime, according to which candidatures may not be presented by groups of electors which, in fact, continue or succeed the activities of a political party legally declared banned and dissolved, or suspended and has conferred through the addition of a section 5 to article 9 of the aforementioned law the competence for cognizance of the challenges against the declarations of the electoral committees, to reside in the Special Court of the Supreme Court.

